BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALI FORNI A

In the Matter of the Appeal by ) SPB Case No. 21733
)
ROBERT MOCRE ) BOARD DECI SI ON
) (Precedential)
)
From di sm ssal fromthe position ) NO 94-23
of Correctional Oficer at the )
California Men's Col ony, Departnent )
of Corrections at San Luis Obispo ) July 6, 1994
Appear ances: Benjamin C. Sybesnmm, Assi stant Chief Counsel,

California Correctional Peace Oficers Association on behal f of
Appel | ant, Robert More; Martin H Mlas, Supervising Deputy
Attorney Ceneral on behalf of Respondent, California Departnent of
Corrections.
Bef or e: Carpenter, President; Ward, Vice President; Stoner and
Bos, Menbers.

DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determination after the Board granted a Petition for Rehearing
of the Proposed Decision of the Admnistrative Law Judge (ALJ)
awardi ng back pay after Robert Movore (More or appellant) was
reinstated to the position of Correctional Oficer with the
California Men's Col ony, Departnent of Corrections (Departnent or
Respondent) .

The Board granted the petition for rehearing primarily to
address the issues of the tinme periods to be considered in
cal culating back pay and offsets from the back pay award. The
parties submtted witten briefs on these issues. In addition,

appel lant also argues that he is entitled to certain benefits

whi ch purportedly arise out of a series of
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Menor anduns of Understanding which pertain to the period in
guest i on.

The Board has reviewed the record and the witten briefs of
the parties and has listened to oral argunent. The Board
determ nes that back pay and benefits should not be paid for the
period April 21, 1987 to Cctober 4, 1988 for the reasons that
fol I ow.

BACKGROUND

Appel | ant was dismssed from the position of Correctional
Oficer effective Decenber 30, 1986. Appel | ant appeal ed. On
April 21, 1987, at the SPB hearing, the ALJ dism ssed the appeal
as untinely. On July 21, 1987, the Board adopted the ALJ's
Proposed Decision disnmssing the appeal. Appellant then filed a

Petition for Rehearing which the Board deni ed on Cctober 20, 1987.

On January 19, 1988, appellant filed a Petition for a Wit of
Mandate in the San Luis oispo (SLO County Superior Court
chal l enging the dismssal of the appeal. Judge Barry Hamrer of
the SLO County Superior Court ultimately granted the petition,
remandi ng the proceeding to the Board for a hearing on the nerits.

In remandi ng the proceeding, Judge Hanmer ordered the Board to
"reconsider its actions and hear the appeal on the nerits in |ight
of this court's findings." Judge Hammer explained that his ruling

was based on the fact
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t hat appel | ant had "presented additional evi dence  which
denmonstrate[d] good cause for allowing a late appeal.” Judge
Hamrer al so found that appellant was "tardy in the presentation of
additional evidence such that [he] is the cause of the delay
between [his] original hearing conducted on April 27, 1987' and
the further hearing on the nerits mandated by this judgnent."
(enphasi s added) .

Judge Hanmer included in his Oder the follow ng:

(3) In the event that the petitioner prevails in whole

or in part on the nerits of his appeal, the State

Personnel Board, when determ ning whether back pay is

due to petitioner, wll take into account the delay

caused by the petitioner.

On July 26, 1988, the Board, as instructed by the court, set
aside its decision of July 21, 1987 and remanded the matter to a
hearing before an ALJ.

On Cctober 4, 1988, an SPB hearing was held at the California
Men's Colony in San Luis Cbispo. A second day of hearing took
pl ace on Cctober 20, 1988. On April 7, 1989, the ALJ issued a
Proposed Decision on the nmerits nodifying the dismssal to a
medi cal term nation. On April 11, 1989, the Board rejected the
ALJ's Proposed Decision. After briefing and argunent, the Board

nodi fied appellant's dismssal to an Oficial Reprimand at its

nmeeting COctober 9 and 10, 1990.

ANl parties agree that the correct date of the original
hearing was April 21, 1987.
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On Novenber 8, 1990, the Departnent filed a Petition for
Rehearing before the Board which the Board denied on January 22,
1991. On March 14, 1991, the Departnment filed a Petition for a
Wit of Mandate challenging the Board s decision which was denied
on Cctober 1, 1991 by Judge Barry Hamer. On Decenber 2, 1991
appel l ant was reinstated as a Correctional Oficer.

The Departnent accepted liability for back pay for the period
January 1, 1987 through Novenber 30, 1991, excepting the period
between April 21, 1987 and Cctober 9, 1990, the date the Board
nodi fied appellant's dismssal to an Oficial Reprinmand. The
Departmment paid appellant $33,754 on June 8, 1992. Appel | ant
di sputed the Departnent's use of the Cctober 9, 1990 date in
calculating the anount of back pay owed. Appel | ant again
requested a hearing.

On Septenber 3, 1993, the ALJ issued her Proposed Decision on
Back Pay which the Board adopted at its neeting on Septenber 7 and
8, 1993. On COctober 7, 1993, appellant filed a Petition for
Rehearing on the Decision on Back Pay which the Board granted on
January 6, 1994.

| SSUES
Al t hough the Board did not limt the parties right to discuss

ot her issues, in granting appellant's Petition for



(Moore continued - Page 5)
Rehearing, the Board invited particular discussion on the
foll owi ng issues:

a) Wiat is the period of tinme enconpassed by the superior
court's order of May 26, 1988 as it pertains to appellant's del ay
and the effect of the delay on the back pay award?

b) What is the appropriate period for which outside earnings
shoul d be deducted from appel | ant's back pay awar d??

DI SCUSSI ON
Time Period Excluded from Back Pay Award

Government Code 8§ 19584 provides in pertinent part:Wenever
the board revokes or nodifies an adverse action and orders that
the enployee be returned to his or her position, it shall direct
the paynent of salary and all interest accrued thereto, and the
reinstatenent of all benefits that otherwi se would have normally
accr ued.

In granting appellant's wit of nandate setting aside the
Board's dismssal of his appeal, the superior court found that
appellant failed to present evidence to the ALJ which would have
denmonstrated good cause for allowing appellant's late appeal. In
addition, the court nmade a finding that the delay caused by
appel lant was the tinme period between the original hearing, Apri
21, 1987 and the "further hearing on the nerits.” Finally, the

court ordered that, if a back pay award

2 In her Proposed Decision, the ALJ deducted all of

appel lant's outside earnings fromhis back pay award.
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shoul d be necessary, the Board was to take into account the del ay
caused by appel | ant.

In arguing that appellant is owed no back pay from April 27,
1987 wuntil COctober 26, 1990, the Departnent would have us
interpret the term"further hearing on the nerits" to include the
hearing, findings and the Board' s ultinmate decision. For his
part, appellant would have us determne that the time period
should be April 21, 1987 to My 26, 1988, the day the superior
court remanded the case back to the Board.

W will not read anmbiguity into the term "further hearing.”
W find that the term "further hearing on the nerits" refers to
the day the SPB hearing on the nerits was reasonably convened
after remand -- Cctober 4, 1988. This interpretation puts
appel lant in exactly the sane position he would have been had he
properly brought evidence of good cause for filing an untinely
appeal to the original hearing. Had appellant presented to the
ALJ the evidence he ultimately presented to the superior court,
the hearing on the nmerits would have begun on April 21, 1987, the
first day of hearing before the ALJ. Because of delay by
appel I ant, however, the first day of the hearing was not April 21,
1987 but October 4, 1988. Any further delay was attributable not
to appellant's actions but to the Board' s normal processing of the

case.
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Ofset Limted to Tine Period in which Back Pay is Due

Government Code 8 19584 provides for paynent of salary and
i nterest accrued when an appellant is returned to work. Section
19584 al so provi des:

From such salary due there shall be deducted

conpensation that the enployee earned or m ght

reasonably have earned, during any period comencing

nore than six nonths after the initial date of the

suspensi on.

After determ ning that a nunber of nonths shoul d be excluded
fromthe cal cul ati on of appellant's back pay, the ALJ ordered that
all of appellant's earnings from other enploynment be deducted from
the total back pay award. This was error. The Board finds, and
both parties agree, that appellant's earnings outside the period
for which the Departnent nust pay back pay are not to be deducted

as an offset against his back pay award.

Merit Sal ary Adjustnent

Appel l ant argues that he has a right to nerit salary
adj ustnents (MSAs) because, had he not been term nated, he would
have been paid these nerit salary adjustnents. Governnment Code §
19832 provides in pertinent part:

(a) After conpletion of the first year in a position

each enployee shall receive a nerit salary adjustnent

equivalent to one of such internediate steps during

each year when he or she neets such standards of
efficiency as the departnent by rule shall prescribe.
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Subdi vision (b) provides that if there is a conflict between
subdivision (a) and a Menorandum of Understanding (MU), the MOU
control s. Three separate MOUs cover the tine period at issue
here. Al contain the follow ng identical |anguage:

§ 16.03 Merit Sal ary Adjustnent

Enpl oyees shall receive annual nerit salary adjustnents

in accordance with Governnment Code Section 19832 and

appl i cabl e Depart nent of Per sonnel Admi ni stration

rul es.?®
Under both section 19832 and the applicable Departnent of
Personnel Admi nistration (DPA) rules, the enployee nust neet "the
standards of efficiency required for his position." (See DPA Rule
599.683). The process under which an MSA is granted requires the
appointing authority to certify that the enployee has net the
standards of efficiency required for the position. (DPA Rul e
599. 683) .

Thus, in order for an enployee to be eligible for an MBA, the

Departnment nust certify his or her efficiency. Appellant was not

at work and the Departnent properly declines to

3The applicable Departnent of Personnel Administration (DPA)
rul es consist of DPA Rules 599.683 through 599.687. The rules are
contained in Title 2 of the California Code of Regul ati ons.
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certify his efficiency. Consequently, appellant is not eligible
for the MBA.*

Appellant clainms the Departnent should be estopped from
arguing that appellant was not eligible for MSAs since, at the
time appellant was finally returned to work, he was paid as if he
had been awarded MSAs during the tinme he was absent.

The Board may not award i nproper sal ary adjustnents. In

Ceftakys v. State Personnel Board (1982) 138 Cal. App. 3d 844, a

hearing officer was erroneously placed in a salary range two pay
steps higher than her proper placenent. The court of appeal held
t hat :
The Board had no authority to |eave appellant at a
place in the pay structure where she had been placed by
clerical, mechanical, or conputer error and contrary to
the statutes and rules governing the civil service.
The Board could not make a gift of public noney. (Cal.
Const., art. XVI, 8 6.) |d. at 864.
Thus, the Board has no authority to order that appellant continue
to receive M5As erroneously awarded.

Qut of Pocket Medical and Dental Expenses

Governnent Code § 19584 provides in pertinent part:

Benefits shall include, but shall not be limted to,
retirement, nedical, dental, and seniority benefits
pursuant to menorandum of understanding for that

‘W& note, however, that the DPA rules nmay provide a process by
whi ch an appellant may grieve the denial of an MSA. See DPA Rule
599. 684.
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classification of enployee to the enployee for such

period of time the board finds the adverse action was

i mproperly in effect.

Due to del ay caused by appellant, appellant's adverse action
cannot be considered "inproperly in effect” during the tine
period April 21, 1987 and COctober 4, 1988. Appellant's nedi cal
and dental expenses for this period of tinme are to be excl uded

fromrei nbursenent.

Uni form Al | owance/ Physi cal Fitness |Incentive Pay

Appel | ant argues that he shoul d be conpensated under the
terms of the MOU for the Uniform Al l owance he woul d have received
during the tinme he was not working. Appellant clains that the
Uni form Al l owance is a benefit as described in CGovernnment Code 8

19582 and defined in Swepston v. State Personnel Board (1987) 195

Cal. App. 3d 92. Appellant is m staken.

In Swepston, the court of appeal found that overtine is not
a benefit under Government Code § 19584 because it is not of the
sanme general nature or class as the other benefits enunerated in
section 19584, i.e., "retirenent, nedical, dental, and seniority
benefits pursuant to nmenoranda of understanding."” |1d. at 97.
Li kewi se, an Annual Uniform Repl acenent Al |l owance (al so known as
a Uniform Al l owance) is not a benefit of the type listed in

secti on 19584.
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This common sense finding is in accord with the | aws and
rul es governing Uniform Repl acenent. The MOUs covering the tine
periods at issue all contain the sanme general information,
al t hough the anobunt of the all owance has increased over the
years. Al three MOUs contain the | anguage: "All other State
| aws, rules and departnental policies regarding uniform shal
remain in effect.”

Gover nment Code 19850.1 provides in part:

St at e enpl oyees shall be responsible for the purchase

of uniforms as required as a condition of enploynent.

The state shall provide for an annual uniform all owance

to state enpl oyees for the replacenent of uniforms worn
on a full time basis

. . . in anpunts agreed upon in a nmenorandum of
under st andi ng. "

Thus, the state | aw upon which the uniform all owance rules are
based requires that uniforns
subj ect to a repl acenent
al | owance be "worn on a ful
time basis.” In addition,

DPA Rule 8 599.731 provides in
pertinent part:
Departments should note that in sonme cases not al
enpl oyees in particular classifications are required to
wear uniforns. Departnents shall ensure that these
enpl oyees are not included in the uniform all owance.
Consequently, if a Departnent found that, no matter what his
classification, an enpl oyee was not required to wear a uniform

he coul d and shoul d be excluded fromreceiving a uniform

al l omance. W find that the Departnment is not
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required to pay a Uniform Al l owance for the years appellant did
not wor k.
Based on the sane reasoning, the Physical Fitness Incentive
Pay that appellant clainms as a benefit under Governnent Code §
19584 is al so deni ed.
| nt er est

In Leonard E. McLeod (1994) SPB Dec. No. 94-08, the Board

held that it was not bound by the interest rate established by
the Code of Civil Procedure for court judgnents and determ ned
that, henceforth, the proper interest rate under Governnent Code
§ 19584 should be 7% This change, however, is prospective only.
Id. at 12. In accordance with the Board's past practice,

i nterest on back pay awarded prior to the issuance of MLeod is
to be conputed at 10% per year. |1d.

Since the back pay was awarded before MLeod becane final,
appel l ant shall be paid interest at the rate of 10 percent per
year.

ORDER

Upon the foregoing findings of fact and concl usi ons of | aw,
and the entire record in this case, it is hereby ORDERED t hat:

1. Appellant is not eligible for back pay for the period
April 21, 1987 to October 4, 1988.
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2. Ear ni ngs obt ai ned during the period appellant is
ineligible for back pay are not to be used to of fset the back pay
awar d.

3. Appel lant is not to be reinbursed for dental and
medi cal clainms that pertain to the time period he was ineligible
for back pay.

4. Appel lant is not eligible for Merit Salary
Adj ust nents, Uniform Al l owance or Physical Fitness Incentive Pay
for the period during which appellant was not working.

5. Interest on appellant's back pay award shall be paid at
10% per year.

6. This matter is hereby referred to the Adm nistrative Law
Judge and shall be set for hearing on witten request of either
party in the event the parties are unable to agree as to the
sal ary and benefits due appell ant.

7. This opinion is certified for publication as a

Precedenti al Decision (Governnent Code § 19582.5).

*THE STATE PERSONNEL BOARD

Ri chard Carpenter, President
Lorrie Ward, Vice President

Alice Stoner, Menmber
FIl oss Bos, Menber

* Menber Alfred R Villal obos was not present when this decision
was adopt ed.
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| hereby certify that the State Personnel Board nade and
adopted the foregoing Decision and Order at its nmeeting on

July 6, 1994

GLORI A HARMON
d oria Harnon, Executive Oficer
St at e Personnel Board




